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Appellant at ALJ Level 

Superior Air Ambulance Service, Inc. 
ALJ Appeal Number 

1-765507227 
Beneficiary (if not the Appellant)   List attached 

 
ALJ Decision Date 

September 14, 2011 
Health Insurance Claim Number (HICN)* 

 
Specific Item(s) OR Service(s) 

Ambulance – BLS ground transport, 
mileage, and oxygen and oxygen services 

Provider, Practitioner OR Supplier 

Superior Air Ambulance Service, Inc. 
  Part A   Part B  

Basis for referral 
Any Case 

   Error of law material to the outcome of 
the claim  

   Broad policy or procedural issue of 
public interest 

CMS as a Participant 
   Decision not supported by the 

preponderance of evidence 
   Abuse of discretion 

Pre-BIPA 
   Decision not supported by 

substantial evidence 
   Abuse of discretion 

Rationale for Referral:  

Superior Air Ambulance Supply, Inc. (Appellant) furnished the beneficiary ground 
ambulance transportation at the basic life support (BLS) level on May 9, 2007.  Initially, 
Appellant was reimbursed by the Medicare Administrative Contractor, Palmetto GBA 
(MAC).  Later, the MAC issued an overpayment determination letter informing Appellant 
of the overpayment.  Appellant requested a redetermination of the overpayment, and 
the MAC issued an unfavorable redetermination, upholding the overpayment 
assessment.  Thereafter, Appellant requested the Qualified Independent Contractor, 
Q2Administrators (QIC), to conduct a reconsideration.  The QIC issued an unfavorable 
reconsideration, denying payment for the BLS transport and ground mileage because 
other means of transportation were not contraindicated.  With regard to the oxygen and 
oxygen services, the QIC denied Medicare coverage because separate payment for 
routine disposable ambulance supplies is not permitted. 

Appellant requested review of the denials by the Administrative Law Judge (ALJ).  After 
a telephonic hearing, the ALJ issued a partially favorable decision.  The ALJ determined 
the BLS transport services and ground mileage were reasonable and necessary and 
covered by Medicare.  However, the ALJ found the oxygen and oxygen services were 
not separately payable because the costs were included in the allowable base rate for 
the BLS transport services.  Because the oxygen and related services were not 
separately payable, the ALJ determined they were not medically necessary and not 
covered by Medicare.  Accordingly, the ALJ found the beneficiary liable for the oxygen 
and oxygen related services. 

The ALJ’s decision contains errors of law material to the outcome of this claim.  The 
ALJ erred in finding the beneficiary liable for separate reimbursement for routine 
disposable ambulance supplies after finding the ground BLS ambulance transportation, 
which includes oxygen and oxygen services, was medically reasonable and necessary 
and covered by Medicare.  In so doing, the ALJ failed to consider the BLS definition set 
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forth in section 414.605 of Title 42 of the Code of Federal Regulations (CFR).  See 42 
C.F.R. § 414.605 (defining BLS as “transportation by ground ambulance vehicle and 
medically necessary supplies and services, plus the provision of BLS ambulance 
services”).  Additionally, the ALJ failed to consider the language of section 414.610(d) of 
Title 42 of the CFR, stating payment in full for ambulance services includes “all services, 
supplies, and other costs for an ambulance service furnished to a Medicare beneficiary.”  
In failing to adhere to the Medicare coverage criteria articulated in the CFR, the ALJ 
erred as a matter of law in violation of section 405.1063(a) of Title 42 of the CFR.  See 
42 C.F.R. § 405.1063(a) ("All laws and regulations pertaining to the Medicare and 
Medicaid programs . . . are binding on ALJs.").  Additionally, the ALJ erred in failing to 
afford section 20.1.1 of chapter 15 of the Medicare Claims Processing Manual (MCPM) 
(CMS Pub. 100-04) substantial deference.  See Ch.15, § 20.1.1 of MCPM (CMS Pub. 
100-04) (stating oxygen provided during ambulance transport is an included cost in the 
ambulance benefit).  In failing to afford the MCPM substantial deference in finding 
Medicare coverage did not exist for the oxygen and oxygen related supplies, and to the 
extent the ALJ intended to deviate from the MCPM in this particular case, the ALJ erred 
as a matter of law in violation of subsections (a) and (b) of section 405.1062 of Title 42 
of the CFR.  See 42 C.F.R. §§ 405.1062(a) ("ALJs . . . are not bound by LCDs, LMRPs, 
or CMS program guidance, such as program memoranda and manual instructions, but 
will give substantial deference to these policies if they are applicable to a particular 
case."), 405.1062(b) ("If an ALJ . . . declines to follow a policy in a particular case, the 
ALJ . . . decision must explain why the policy was not followed.").   

These errors of law are material to the outcome of the claim because they result in the 
ALJ ordering the beneficiary to reimburse Appellant for items and services for which the 
Appellant already received Medicare payment in full. 

 

Background:  

Appellant furnished the beneficiary BLS ground ambulance services on May 9, 2007.  
Exh.1 at 27.  Appellant filed a claim for Medicare reimbursement with the MAC for 
ambulance transportation (A0428-HH), ground mileage (A0425-HH), and oxygen and 
oxygen services (A0422-HH).  Id.  Initially, the MAC reimbursed Appellant for the 
services, but later issued an overpayment determination.  Exh.1 at 34.  Appellant sought 
a redetermination of the overpayment determination, and the MAC upheld the 
overpayment assessment.  Exh.1 at 28. 

Thereafter, Appellant requested the QIC conduct a reconsideration, arguing the 
services were medically necessary.  Exh.1 at 25-26.  The QIC issued an unfavorable 
reconsideration, finding the ambulance transportation and ground mileage services 
were not medically necessary because other means of transportation were not 
contraindicated.  Exh.1 at 2, 7.  The QIC denied Medicare coverage of the oxygen and 
related services (A0422-HH) because separate payment for A0422 is not allowed 
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because the cost is included in the basic ambulance transportation rate (A0428-HH).  
Exh.1 at 3. 

Appellant appealed the QIC’s decision to the ALJ.  See ALJ at 1.  After a telephonic 
hearing, the ALJ issued a partially favorable decision.  ALJ at 1-2.  Ultimately, the ALJ 
found the ambulance transportation services and ground mileage (A0428-HH and 
A0425-HH, respectively) were medically necessary.  ALJ at 8.  In the conclusions of law 
portion of the decision, the ALJ held:  “[T]he ambulance transportation and related 
services (A0428-HH and A0425-HH) provided to the beneficiary on May 9, 2007, are 
medically necessary and are covered for reimbursement under the provisions of Part B 
of Title XVIII of the Social Security Act.”  Id.  With regard to the ambulance oxygen and 
related supplies, the ALJ stated: 

[T]he undersigned fines that Medicare payment cannot be 
made for A0422-HH (oxygen and related services) provided 
on May 9, 2007.  Pursuant to The Medicare Claims 
Processing Manual, separate payment cannot be made for 
routine oxygen supplies.  This payment is included in the 
allowed amount in the base rate. 

Since A0422-HH (oxygen and related supplies) herein is 
denied, the Administrative Law Judge must consider who is 
liable for payment of the denied service.  The rules set forth 
in 100-04, Chapter 30, § 20.2 state that the patients who 
could have been transported by means other than 
ambulance are not subject to the Limitation of Liability 
Provision found in the Act.  Additionally, transports that fail to 
meet the definition of a covered benefit as described in Title 
18, §1832 and 100-02, Chapter 10 of The Medicare Benefits 
Manual are not covered.  Since the provisions set forth in 
above references have not been met, the beneficiary is 
responsible for the denied oxygen and related services 
(A0422-HH). 

. . .  

The oxygen and related services (A0422-HH) provided by 
the appellant on May 9, 2007, is not medically necessary 
and is not covered for reimbursement under the provisions of 
§1861(s)(7) of Title XVIII of the Act. 

As this case has been decided pursuant to §1861(s)(7) of 
the Act in that transport could have provided by alternative 
means, §1879 of the Act does not apply.  To that end, 
responsibility for the ambulance transport provided on May 
9, 2007, lies with the beneficiary. 
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ALJ at 8-9 (internal footnotes omitted).  The Administrative Qualified Independent 
Contractor, Q2Administrators (AdQIC), submitted an inquiry to the ALJ regarding the 
contradictory language in the analysis and conclusion portions of the decision for the 
ambulance transportation services and ground mileage (A0428-HH and A0425-HH).  
See Attachment A.  Having not received clarification as of the date of this referral, this 
referral is written under the assumption the ALJ ordered Medicare reimbursement for 
the ambulance transportation services and ground mileage and the conclusion portion 
of the decision misrepresents the ALJ’s findings.  This referral requesting the Council 
accept own motion review follows. 

 

Applicable Law, Regulation, and Medicare Policy:  

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 
and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 
405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 
Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 
guidance such as program memoranda and manual instructions, “but will give 
substantial deference to these policies if they are applicable to a particular case.”  42 
C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 
LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 

Section 1861(s)(7) of the Act establishes Medicare coverage of ambulance services 
“where the use of other methods of transportation is contraindicated by the individual’s 
condition, but only to the extent provided in regulations.”  As set forth in the regulations, 
ambulance services are reimbursable under Medicare Part B if:  “(1) The supplier meets 
the applicable vehicle, staff, and billing and reporting requirements . . . and the service 
meets the medical necessity and origin requirements[; and] (2) Medicare Part A 
payment is not made directly or indirectly for the services.”  42 C.F.R. § 410.40(a).  
Medicare recognizes seven levels of ambulance services, the lowest of which is BLS.  
42 C.F.R. § 410.40(b)(1).  Section 414.605 of Title 42 of the CFR defines BLS as 
“transportation by ground ambulance vehicle and medically necessary supplies and 
services, plus the provision of BLS ambulance services.”  Medicare payment for 
ambulance services constitutes complete reimbursement “for all services, supplies, and 
other costs for an ambulance service furnished to a Medicare beneficiary.  No direct 
payment will be made . . . if billing for the ambulance service is required to be 
consolidated with billing for another benefit for which payment may be made.”  42 
C.F.R. § 414.610(d).  Payment for ambulance services is based on the lesser of the 
actual charge or the applicable fee schedule amount.  42 C.F.R. § 414.610(a).   

CMS published additional payment guidance for ambulance services in the Medicare 
Claims Processing Manual (MCPM).  (CMS Pub. 100-04).  Specifically, section 20.1.1 
of chapter 15 of the MCPM provides: 

Payment under the fee schedule for ambulance services: 
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Includes a base rate payment plus a separate payment 
for mileage; 

Covers both the transport of the beneficiary to the 
nearest appropriate facility and all items and services 
associated with such transport; and 

Does not include a separate payment for items and 
services furnished under the ambulance benefit. 

Payment for items and services is included in the fee 
schedule payment.  Such items and services include but are 
not limited to oxygen, drugs, extra attendants, and EKG 
testing (e.g., ancillary services) – but only when such items 
and services are both medically necessary and covered by 
Medicare under the ambulance benefit. 

(CMS Pub. 100-04) (emphasis added). 

 

Discussion:  

The ALJ’s decision contains errors of law material to the outcome of this claim.  The 
ALJ erred in finding the beneficiary liable for routine disposable ambulance supplies 
after finding the ground BLS ambulance transportation, which includes oxygen and 
oxygen services, was medically reasonable and necessary and covered by Medicare.  
These errors of law are material to the outcome of the claim because they result in the 
ALJ ordering the beneficiary to reimburse Appellant for items and services for which the 
Appellant already received Medicare payment in full. 

In finding the ambulance transportation and ground mileage was covered by Medicare, 
the ALJ implicitly found the oxygen and oxygen services furnished during the transport 
were also covered by Medicare.  However, in stating Appellant could seek 
reimbursement from the beneficiary for the oxygen and oxygen services, the ALJ erred 
in failing to consider the BLS definition set forth in section 414.605 of Title 42 of the 
Code of Federal Regulations (CFR).  See 42 C.F.R. § 414.605 (defining BLS as 
“transportation by ground ambulance vehicle and medically necessary supplies and 
services, plus the provision of BLS ambulance services”).  The definition of BLS 
includes “medically necessary supplies and services,” which encompasses the oxygen 
and oxygen services Appellant billed as A0422-HH.  Because the ALJ found Medicare 
coverage existed for the ambulance transportation, which included the oxygen and 
oxygen services, the ALJ erred in ordering the beneficiary to reimburse Appellant for the 
oxygen and oxygen services.  Essentially, the ALJ erroneously ordered double 
reimbursement for the oxygen and oxygen services.  Additionally, the ALJ failed to 
consider the language of section 414.610(d) of Title 42 of the CFR, stating payment in 
full for ambulance services includes “all services, supplies, and other costs for an 
ambulance service furnished to a Medicare beneficiary.”  Therefore, in finding the 
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beneficiary should reimburse Appellant for items and services included in the 
reimbursement rate for ambulance services, the ALJ failed to consider the language of 
section 414.610(d) of Title 42 of the CFR.  In failing to adhere to the Medicare coverage 
criteria articulated in the CFR, the ALJ erred as a matter of law in violation of section 
405.1063(a) of Title 42 of the CFR.  See 42 C.F.R. § 405.1063(a) ("All laws and 
regulations pertaining to the Medicare and Medicaid programs . . . are binding on 
ALJs.").   

In the same respect, the ALJ erred in failing to afford section 20.1.1 of chapter 15 of the 
Medicare Claims Processing Manual (MCPM) (CMS Pub. 100-04) substantial 
deference.  See Ch.15, § 20.1.1 of MCPM (CMS Pub. 100-04) (stating oxygen provided 
during ambulance transport is an included cost in the ambulance benefit).  The ALJ 
erroneously ordered the beneficiary reimburse Appellant for items and services included 
within the cost of ambulance transportation services.  In failing to afford the MCPM 
substantial deference in finding Medicare coverage did not exist for the oxygen and 
oxygen related supplies, and to the extent the ALJ intended to deviate from the MCPM 
in this particular case, the ALJ erred as a matter of law in violation of subsections (a) 
and (b) of section 405.1062 of Title 42 of the CFR.  See 42 C.F.R. §§ 405.1062(a) 
("ALJs . . . are not bound by LCDs, LMRPs, or CMS program guidance, such as 
program memoranda and manual instructions, but will give substantial deference to 
these policies if they are applicable to a particular case."), 405.1062(b) ("If an ALJ . . . 
declines to follow a policy in a particular case, the ALJ . . . decision must explain why 
the policy was not followed.").   

 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 
the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 
request own motion review. 
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